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‘1300 I.Street, Suite 125

N o

XAVIER BECERRA - :
lskttorney Gle/rll_eral of California FILED

TEVEN D. MUNI .
Supervising Deputy Attorney General STATE OF CALIFORNIA
MEGAN R. O'CARROLL : MEDICAL BOARD OF CALIFORNIA
Deputy Attorney General \ dA 240 ]ﬁ

State Bar No. 215479

P.O. Box 944255

| Sacramento, CA 94244- 2550

Telephone (916) 210-7543.
Facsimile: (916) 327-2247
Az‘torneys Sfor Complainant

- BEFORE THE
PHYSICIAN ASSISTANT BOARD
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: - Case No. 950-2016-000898

Anthony Martin Kelly, P. A, " |ACCUSATION
466 Del Norte Ave, : ‘ ‘
Yuba City, Ca 95991

Physician's and Surgeon's Certlﬁcate
No. PA 13023,

Respondent.

Complainant alleges: |
PARTIES
1.  Maureen L. Forsy.t,h (Complainant) brings this Accueation solely in her official
capacity as the Executive Officer of the Physician Assistant Board, Depattment of Consumer ‘
Affairs (Board) |
2. On or about February 16, 1993, the Physician Asmstant Board issued Physician's and
Surgeon's Certificate Number PA 13023 to Anthony Martin Kelly, P.A. (Respondent). The

| Physician's and Surgeon's Certificate was in full force and effect at all times relevant to the

charges brought herein and w'illh expite on June 30, 2020, unless renewed.
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JURISDICTION

.3. "This Accusation ié brought before the Board, under the authority of the following
laws. All section refereﬁce_s ate to the Business and Professio.ns Code unless otherwise indicated.

4.  Section 3504 of the Code provides in pertinent part for the exis;tence of the Physician
Assistant Board within the jufisdiction of the Medical Board of California.

5. Section 3528 of the Code provides in pettinent part that any proceedings involving

the denial, suspension or revocation of the application for licensure or the license of a physician

assistant, the application for approval or the approval of a supervising physician, or the-

_ application for approval or the approval of an approved program under this chapter shall be

conducted in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division

3 of Title 2-of the Government Code.

6.  Section 3527 of the Code provides'that the board may order the denial of an
applica.}tion fot, or the issuance subject to terms and conditions of, or the suspension or revocation
of, or thé imposition of probationary conditions up'on a physician assistant 1ié-ens§ for
unprofessional conduct. _ |

7. Section 2234 of the Code, states:

“.The.board shall take action against any ﬁcer_mee who is charged with unprofessional
conduct. In addition to other provisions of this article, unprofessional conduct inéludes, but is not
limited to, the following:

“I(é) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapfer.

- “(b) Gross negligence. |

“(¢) Repeated ne gligent acts. To be repeated, there must be two or mote negligent acts ot

- omissions. An initial riegligent act or omission followed by a separate and distinct departure from

the applicabie standard of care shall constitute repeated negligent acts.
“(1) An 1n1t1al neghgent diagnosis followed by an act or omission medically approprxate for

that neghgent dlagn051s of the patient shall constitute a smgle negligent act.

il
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“(2) When the standard of care requires a change in the diagnosis, act, or omission that

~constitutes the negligent act described in paragraph (1), including, but not limited fo, a

reevaluation of the diagnosis or a change in treatment, and the licensee’s conduct departs from the

applicable standard of care, eéch departure constitutes a éeparate and distinct breach of the
standard of care. |

“(d) Incompetence.

“(e) The commission of any act involving dishonesty or corruption which is substantially
related to the qualifications, functions, or duties of a physician and surgeon.

“(f) Any action or conduct which would have warranted the denial of a certificate.

“(g) The practice of medicine from this state into another state or country without meeting -

the legal requirements of that state or country for the practice of medicine. Section 2314 shall not

| apply to this subdivision. This subdivision shall become operative upon the implemenfation of the

proposed registration program described in Section 2052.5.

“(h)'Tfle repeated failure by a certificate holder, in the absence of good cause, to attend and
particibafe in an interview by the board. This subdivision shall only apply to a certificate holder
who is the subject of an investigation by the board.”

8.  Section 3502.1! of the Code states, in pertinent part:

‘;(a) In addition to the services authorized in the regulations adopted by the Medical Board
of Califérnia, and except as prohibifed by Section 3502, while under the supetvision of a licensed
physician and surgeon or physicians and surgeons authorized by law to sﬁpervise a physician
éssistaht, a physician assistant may administer or provide medication to a patient, ot transmit
orally, 'or in writing on a patient’s record or in a drug order, an order to a'person who may
lawfully furnish the medication or medical device pursuant to subdivisions (¢) aﬁd ).

“1) A» supetvising physician and surgeon who delegates authority to issue a drug order to a
physioi-an a;:s'istant may limit this authority by specifyingvthe manner in which the physiciaﬁ

assistant may issue delegated prescriptions. N

| Effective: January 1,2016. The previous language of section 3502.1, as set forth
between January 1, 2013, and December 31, 2015, and as set forth between January 1, 2008, and
December 31, 2012, underwent stylistic changes but no substantive changes occurred.
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“(2) Each supervising physician and surgeon who delegates the authority to issue a drug

ordet to a physician assistant shall first prepare and adopt, ot adopt, a written, practice specific,

formulary and protocols that specify all criteria for the use of a particular drug or device, and any

contraindications for the selection. Protocols for Schedule. II controlled substances shall address
the d1agnos1s of illness, 1nJury, or condition for which the Schedule II controlled substance is

being administered, provided or issued. The drugs listed in the protocols shall constitute the

, 'formul-ary and shall include only drugs that are appropriate for use in the type of practice engaged

in by the supervising physician and surgeon. When issuing a drug order, the physician assistant
is acting ori behalf of and as an agent for a supervising pﬁysician and surgeon.

“(b) “Drug order” for purposes of this section, means an order for medication Whicﬁ is
dispensed to or for a patient, issued and sighed by a physiciaﬁ ascistant acting as an individual
practitionef within the meaniﬁg of Section 1306.02 of Title 21 of the Code of Federal
Regulations. Notwithstanding any other prov131on of law, (1) a drug order issued pursuant to this
section shall be treated in the same manner as a preseription or o der of the supervising physician,
(2) all references to prescmptlon in this code and the Health and Safety Code shall include drug
orders iissued. by physician assistants pursuant to authority granted by their supervising
physicians, and (3) the signature of a physician assistant on a drug order shall be deemed to be the
signature of a prescriber for purposes of this code and the Health.and Safety Code.

“(c)v A drug order for any patient cared for by the physician assistant that {s issued by the
physician assistant shall either be based on the protocols desctibed in subdivision (&) or shall be
approved by the supefvising physician before it is filled or carried out. .

“(1) A physician ass1stant shall not administer or prov1de a drug or issue a drug order for a
drug other than for a drug listed in the formulary without advance approval from a supervising
physician and surgeon for the particular patient. At the direction and under the supervision of a
physician and surgeon, a physician assistant may hand to a patient of the supervising pHysician
and sufge.cn a properly labeled prescription drug prepackaged by a phyéician and surgeon,
manuféctur_cr as defined in the Pharmacy Law, or a pharmacist.

111/
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“(2) A physician assistant may not administer, provide or issue a drlig order for Schedule II
through Schedule V controlled substances without advance approval by a supervising physician

and surgeon for the particular patlent unless the physician assistant has completed an educa‘uon

- course that covers controlled substances and that meets standards including pharmacologlcal

content, approved by the board. The education course shall be provrded either by an accredited

continuing education provider or by an approved physician assistant training program. If the

.physici.dn assistant will administer, provide, or issue a drug order for Schedule II controlled

substances, the course shall contain a minimum of three hours exclusively on Schedule II
controlled substances. Completion of the requirements set forth in this p'aragraph' shall be verified

and documented in the manner established by the board prior to the physician assistant's use of a

' reglstlatlon number 1ssued by the United States Drug Enfoxcement Admmlstratlon to the

physician assistant to administer, prov1de or 1ssue a drug order to a patlent for a controlled
substance without advance approyalby a superv1smg physician end surgeon for that patticular
patient, ' | | |

“(3) Any drug order issued by éphysician assistant shall be subj ectto a reasonable
quantitative limitation consistent with customary medical practice in the supervising physician -
and surgeoh’s practice.. | - |

‘f(d) A written drug order issued pursuant to subdivision (), except a written drug order ina
patient's. 1l1edical record in a health facility or medical practice, shall contain the printed name,
address, and phone nulnber of the supetvising physician and surgeon, the prin’ced or stamped »
name and lilcense number of the physician assistant, and-thes-ig-nat-urecf—'the—physﬂician:éssistanﬁ —
Further, a written drug order for a controlled substance, except a written drug ordef_in a patient's
medical reccrd ina lle‘alth facll_ity or a medical practice, shall include the federal controlled
subctaﬁces regis:tration number of the physician assistant and shall otherwise comply with the
provisions of Section 111 62.1 of the Health and Safety Code. Except as otherwise required for
written drug orders for controlled substances under Section 11162.1 of the Health and Safety-
Code, the requirements of this subdivision may be met tl‘lrough stamping or otherwise imprinting
on the ._supervising physician and surgeon's prescription blank to show the name, license number,

(ANTHONY MARTIN KELLY, P.A.) ACCUSATION NO. 950-2016-000898 :
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and if applicable, the federal controlled substances registration number of the physician assistant,

| and shall be signed by the physician assistant. When using a drug order, the physician assistant is

acting on behalf of and as the'agent of a supervising physician and surgeon.

“(e) The medical record of any patient cared for by a physician assistant for whom the
physmlan assistant’s Schedule IT drug order has been issued or carried out shall be reviewed and
countersigned and dated by a supervising physician and surgeon within seven days.

“(f) All physician assistants who are authorized by their supervising physicians to issue

| drug ofders for-controlled substances shall register with the United States Drug Enforcement

Admxmstranon (DEA)

“(g) The board shall consult with the Medical Board of California and 1eport during its
sunset review required by Division 1.2 (commencing with Section 473) the impacts of exempting
Schedule III and Schedule I'V.drug orders from the ‘requiljement for a physician and surgeon to
review and countersign the affected medical record of a patient.” |

o 9.  Section 2261 of the Code states: ‘ .

“Knowingly making or signing'any certificate or other document.dir‘ectly or indirectly
related to the practice of medicine ot podiatry which falsely represents the ex1stence or
nonex1stence of a state of facts, constitutes unplofesswnal conduct.”

10. Section 2266 of the Code states: “The failure of a physician and surgeon to maintain
adequate and accurate records relating to the provision of services to their patxents constitutes
unprofessional conduct.”

1. California Code of Regulations, title 16, section 1399.521 states, in pertinent part: -

“In addition to the grousds set forth.in section 3’527, subdi\./ision (a) of the Code, the
committee may deny, issue subject to terms and conditions, suspend, revoke, or place on
probation a physician assistant for the folloWing’e_auses:

“(a) Any violation of the State Medical Practice Act which would constitute unprofessional

conduct for a physician and surgeon.”

[13 9
e
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COST RECOVERY
12. " Section 125.3 of the Code provides, in pertinent part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case, with failure of the lic_entiate to comply subjecting the license to not being

renewed or reinstated. If a case settles, recovery of investigation and enforcement costs may be

‘included in a stipulated settlement.

"FIRST CAUSE FOR DISCIPLINE

(Gross Negligence)
13.' Respondent is subject to disciplinary action under SCCUOI’IS 3527,2234, SUblelSlon
(b), 3502.1, and California Code of Regulations, t1t1e 16, sect1on 1399.521, in that he was grossly

negligent in his prescribing of controlled medications to Patients 1, 2, 3, 4, and 52, . The

cir eurnstances are as follows

14. Patient 1, Respondent has been tt eating Patient 1 since at least 2011 Asof2013,
Respondent was prescribing Patient 1 the following medications per month: 180 tablets of
hydrocodone with acetaminophen 10/650; Ambien 15 mg/day; Soma 3/day, Xanax 6 mg/day; and
Adder all 30 mg/day. Midway through 2013, Respondent added _Bontrlls. During portions of '
2014, 2015, and 2016, Responden‘p prescribed both Bontril and Adderall. The doses varied over

time. Respondent did not make any notes in Patient 1’s medical records to explain the teason for

prescribing the Bontril or the Adderall. There is no explanation as to why the dose of Ambien
was so high, or why it was being prescribed in combination with other sedatives and stimulants.
On or about February 12, 2019, Respondent was interviewed by Board investigators. The

1nvest1gato1s asked Respondent why he was prescribing the Bontril and the Adderall to Patient 1.

| He stated 1t was to lose we1ght and to treat ADD.

/11
/1 -

2 The true identities of Patients 1 through 5 are concealed in this pleading to protect their
privacy. The patients’ true identities will be provided with discovery

7
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15. ‘Patient 1’s medical records do not contain an‘y diagnosis of ADD for Patient 1, or any
response to treatment or reason for alteration of the Adderall dosagé over the years she saW
Respondent. Similatly, the. records do hot contain any diagnosis explaining why Patient 1 was
prescribed Bontril, or what hér respénée to treatment was for this medication. Respondent
prescribed Patient 1 a very high dose of Xanax of 6 mg/day between 2013 and 2017. There is no
detailed description in the medical records to explain why Patient 1 required this high dose or any
goal to decrease it between 2013 and 2017. Respondent merely states she has anxiety and on
several notes states that the anxiety is due to concerns over a possible foreclosure, or that the
anxiety is worse, but the description does not state why the high doses are nece_séary, or change
over long petiods of time. In June of 2017, Respondent reduces the Xanax prescription by
approximately 50%, but the record does not state why this occurred, and the record continues to
list the incorrect, high dose of Xanax. Later in 2017, the medication is removed from the list of
medications, even though Respondent continued to prescribe it to her at a lower dose. -By 2018,
Patient 1 was receiving 2 mg/day of Xanax. This is not listed on her medical record.

1..6. Patient 2. Reépondent saw Patient 2 since at least 2013. Patient 2 is the husband of
Patient 1. Respondént prescribed the following medications to Patient 2: hydrocodone with

acetaminophen 10/650; Ambien 15 mg/déy; Soma 3/day; Xanax 6 mg/day; and Adderall 30

, mg/‘dail. As with Patient 1, Respondent dramatically reduced the dose of Xanax in 2017, without

providing any reason in the medical records. The records before 2017 did not explain why the
high dose was needed. There is no explanation in the records as to wﬁy the dose of Ambien was
) high, or why it was being prescribed in combination with other sedatives and stimulants.
Rcspoﬁdent stopped and started Adderall in Patient 2 on various occasions without explaining the
medical rationale in the medical records. | _

17. Between F ebruary of 2013 and February of 2014, Respondent prescribed
hydrocbddr_le with acetaminophen to Patient 2 in amounts that well exceeded 4,000 milligrams
per day of acetaminophén. For example, on February 11, 2013, March 12, 2013; April 10, 2013,
May 6, 2013, June 5, 2013, and July 3, 2013, Patient 2 filled prescriptions from Respondent of

| 200 tablets each for hydrocodone 10/acetaminophen 650. On September 9, 2013 and September

8
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26, 2013, Patient 2 filled prescriptions ffom Respondent of 210 tanlets each for hydroeodone
10/acefaininophen 650. On October 24, 2013, and Decernber 16, 2013, Patient 2 filled
prescriptions from Respondent for 220 tablets each of hydrocodone 10/acetaminophen 650. And
on November 25, 2013, January 15, 2014, and February 15, 2014, Patient 2 filled prescriptions
from Respondent of 240 tablets each for hydlocodone 10/acetam1nophen 650. Over this 12-
month per 1od there was no 30-day period during which Patient 1 was receiving less than 4, 000
milligrams per day of acetaminophen, and on average over the 12-month period, Patlent 1 was
receiving approximately 5,734 milligrams per day~of acetaminophen. ‘ _

18. ‘ During his interview with Board investigatoré on or about February 12, 2019,
Respondent acknowledged that Patient 2 was receiving in excess of tne nlaxirnun'l recommended

acetaminophen dosage from him, Respondent could not recall his medical thought process for the

| prescriptions, othet than that Patient 2 had experienced an‘injury around this time, and he reported

that he received greater pain relief when taking the extra Tylenol.

19. Pafient 3. Respondent prescribed numerous controlled medications to Patient 3
between 2013 and 2018. .He nrescribed her Norco, Soma, Adderall, Phentermine, and Nuvigil, In
2017, Respondent prescribed Patient 3 both Norco and a Butrans patch. Respondent increased
the Butrans the next month, but continued the Noro prescriptions for atime. There was no
explanation of this change in the records. Respondent did not document the medical ratlonale for
prescrlbmg multiple stlmulants in combination with sedatmg medlcatlon .

20. Patlent 4. Patient4 has been a long time patient of Respondent’s. As of 2013,
Respondent was prescribing Patient 4 Noreo, Fentany! patch, and Xanax. On or about September
1, 2014, October 2, 2014, November 12, 2014, December 5, 2014, January 2, 2015, January 29,
2015, lsatient 4 filled prescriptions from Respondent for 15 patches of Fentanyl, 75 mcg/hr.

Again between March and June of 2016, Respondent prescribed Patient 4 Fentanyl patches at a

rate of approximately 15 per month.. Board investigators asked Respondent why .h.e prescribedl in |

‘excess of 10 patches per month for this patient, and he responded that he believed it was because

she had an increase in pain levels. The medical records during these times do not reflect any

specific reasoning for changing from the standard maximum dose during these months.

9
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21. . Patient 5. Respondent took over writing prescriptions for Patient 5 in 2014 and
2015. He prescribed her Norco, Fentanyl patch, and Xanax. Previous providers had prescribed

approximately 10 Fentanyl patches 75 meg/hr each month or 6-week period, Beginning in

approximately March of 2015, Respondent increased the Fentanyl patch to 15 patches per month.

He continued this pattern throughout all of 2015, and 2016, He continued the exoess Fentanyl

. patches throu»ghout June of 2017, with the exception of one month in January of 2017 when he

-only prescribed 10 patches. There is no indication in the medical records of the reason for the

increase or the decrease.

22, ‘Board investigators asked Respondent why he prescribed in excess of 10 patches per

"month for this patient, and he responded that he believed it was because she had.. an increase in

pain levels. The medical records during these times do not reflect any specific reasoning for
changing from the standard dose during these montns. Board investigators asked Res_pondent tf
the patie‘nt had issues with the patches adhering to her skin and 'Respondent explained that she did
ot | | ‘
23. Respondent;s prescribing to Patient 1, 2," 3,4, and 5 was grossly negligent for his ztcts
and omissions, including but not limited to, the foI‘lowi\ng:. |
a. Prescribing Patiente 4 and 5 with 15 patches o.f Fentanyl per month without explanation
ot justification for exceeding the maximum recommended amotint of 10 patches per
month; |
b. Prescribing Patients 1 and 2 medications including more than 4,000 mg of
acetaminophen per.day; |
C.. Presc'ribin'g Patient 1; 2, and 3 high doses of benzodiazepines in combination witn other
sedating and stimulant medications without docmnenting any medical justiﬁcation or
plan for this unusual dose and combination of medtoatiOns; and
d. Prescribing controlled medications to Patients 1,2,3,4, and »5 without documenting a
corresponding diagriosis, Iong-term treatment plan or reéponse to treatmerlt or changes
in treatment, _ |

117
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SECOND CAUSE FOR DISCIPLINE
(Repeated Negligent Acts RNA)

24. - Respondent is subject to disciplinary action under sections 3527, 2234, subdivision

(c), 3502.1, and California Code of Regulations, title 16, section 1399.521, in that he was

, repeatedly negligent in his prescr1b1ng of controlled medications to Patients 1, 2, 3, 4, and 5. The

citcumstances are as follows:-

25, Paragraphs 14 through 22, above, are mcorporated by reference and alleged here as 1f

fully set forth.

26. .Respondent’s prescribing to Patient 1,2,3,4, and 5 was 1epeated1y neghgent for his

acts and omissions, including but not limited to, the following;:

e. Prescribing Patients 4 and 5 with 15 patches of Fentanyl per month without explanation
. or justification for eg(ceeding the maximum recemmeﬁded amount of 10 patches per |
month; |
f. Presc-ribin,g Patients 1 and 2 medications including more than 4,0_00 mg ef
acctarnmophen per day; / ' _
g.” Prescribing Patient 1,2, and 3 high doses of benzod1azep1nes in combmatlon with other
" sedating and stimulant medications without documentlng any medical Justlﬁcatlon or
plan for this unusual dose and combination of medications; and
h. Prescribing controlled medications to Patients i, 2,3, 4, and 5 without documenting a
| corresponding diagnosis, long-term treatment plan or responee to treatrnent or‘chan_ges
in treatment.

THIRD CAUSE FOR DISCIPLINE

(Gross Negligence)

27. Respondent is subject to disciplinaty action under sections 3527, 2234, subdivision
(b), and California Code of Regulati011s, title 16, section 1399.521, in that he was grossly
negligent in providing inj ections to Patients 1, 2, 3, and 4. The circumstances are as follows:

28. Respondent’s medical records for Patient 1 indicate that she received trigger point
injections from Respondent in his office on or about the followi’rtg dates: August 2, 2013,.

11 |
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February 5, 2014, February' 12, 2014, August 20, 2014, Februatry 17,2015, May 15, 2015, .iune .
10, 2015, September 2, 2015, January 10, 2016, Januetry 28, 2016, February 29, 2016, May 30,
2016, June 20, 2016, July 11, 2016, August 15, 2016, August 22, 2016, September-19, 2016,
October 15, 2016, and November 21, 2016. Rcspondent did not document the location and
substance injected in these treatments,

29.. Respondent documented injecting Kenalog (a synthetic glucocorticoid corticosteroid
anti-int_iammatory) into Patient 1°s left hip on August 4, 2014, December 18, 2014,_December 30,
201 4, January 2, 2015, and June 23, 2015. Respondent documented injecting Kenalog into
Patient i’s left foot on November 10 and 15 2014, May 26, 2015, July 30, 2015, and September
12, 2015 Respondent documented i inj ecting Kenalog into Patient 1°s right foot on March 9, and
31, 2015

30.  Respondent’s medical recotds for Patient 2 indicate that he received trigger point
injections on or about December 31, 2012, and again on January 4, 2013, January 21, 2013,
March 6 2013, March 23 2013 June 4, 2013 June 27 2013 and July 20, 2013. Respondent did
not document the location and substance injected in these treatments. Respondent documented

1njecting Kenalog into Patient 2’s knees on or about August 5, 2015, August 31,2015, December

10, 2015, December 29,2015, and January 26, 2016 Respondent continued to 1nJect Kenalog into].

Patient 2’s joints frequently throughout 2016.

31 Respondent’s medical records for Patient 3 indicate that she received tri_gger point
injections from Respondent in his office on or about the following dates: January 12, 2017,
Match 7, 2017, March 23, 2017, April 6, 2017, April 28, 2017, April 29, 2017, May 10, 2017,
and May 18, 2107, Respondent did not document the location and substance injected in these
treatments. |

32, Respondent injected Kenalog into Patient 3 'S right shoulder on or about J anuary 26,
2017, February 14, 2017, February 23, 2017, March 23, 2017, and May 10, 2017, Respondent
injected Kenalog into Patient 3’s i‘ight shoulder on or about Febroary 14, and 2§, 2017, and May
10, 2017. Respondent injected Kenalog into both Patient 3’s shoulders on or about March 30,
2017, | '
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33. InApril of 2019, Resbondent diagnosed Patiént 3 with having a possible left wrist
fracture. The History of present illness and review of symptoms for that day do nof mention the
wrist injury. The plan Respondent documented was to injeet Kenalog into the wrist. Thére was
no order foi'- an x-ray noted in the record or follow up on épossible fracture. Patient 3 continued
to receive Kenalog injections in the wrist on April 19, 2018, May 2, 2018, and Maj/ 17, 2018.

.34, Respondent’s medical records for Patient 4 indicate that she received trigger point
injectiqn_s from Respondent ir; his office on or about the following dates: February 6, 2016,
August 30, 2016,? Octobér 31,2016, December 5, 2016, Januafy 26,2017, February 27, 2017, and
May 27, 2017. Patient 4’s records continue to state that she received trigget point injections on
multiple other dates throughoﬁt her treatment. Respondent did not document the location and
substance injected in these treatments.

35. Respondent injected Kenalog into Patient 4’s left foot on or about March 13, 2016,
but did not state the amount or document a foot examination, He injected the left foot again ten
days later, and again in April, as well as three times in July. He injected both feet in August of
2016, and in May and August of 2017, |

36, - Respondent’s treatment with injections to Patient 1, 2, 3, and 4, was repeatedly
negligent for his acts and omissions, including but not limited to, the following; ,

ai. Failing to document the type and amount of medication and location of site injected fot

Patient 1, 2, 3, and 4; and
b. Providing excessive amounts of steroid injections into the same joints within a short.
" timeframe for Patients, 1, 2, 3, and 4. |

FOURTH CAUSE FOR DISCIPLINE

(Repeated Ne'gligent Acts RNA)
37. Respondent is subject to disciplinary action under sections 3527, 2234, subdivision
(c), and California Code of Regulations, title 16, section 1399.521, in that he was repeatedly
negligent in providing injections to Patients 1, 2, 3, and 4. Thé- circumstances are as foll‘qws:
38. Paragraphs 28 through 35, above, are incorporated by reference and alleged here as if
fully set f01:th. ' _ C
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39. Respondent’s injections to Patients 1, 2, 3, and 4, were repeatedly negligent fot his
acts and omlsswns, including but not limited to, the followmg |
o a. Failing to document the type and amount of medication and location of site injected for
Patient 1, 2, 3, and 4; and
b. Prov1d1ng excessive amounts of steroid injections into the same Jomts within a short
tuneﬁ ame for Patients, 1, 2, 3, and 4.

FIFTH CAUSE FOR DISCIPLINE

(Inadequate or Inaccurate Records)
40, Respondent subJect to disciplinary action under sectrons 2266 and 3527 in that he

failed to maintain adequate and accurate records related to the provision of miedical services to

» Patlents 1,2,3,4,and 5. The circumstances ate as follows

41. Paragraphs 13 through 39 above, are incorporated by reference and alleged here asif
fuily set forth.

42.. - During his interview with Board investigators, Respondent acknowledged that he
made numerous errors in charting involving Patients 1, 2;43, 4, and 5. He attributed many of the
errors to mistake and to inadvertently cutting. and pasting previous rlotes, or failingto alter
automatically populating information from previous visits.

43, -The medical records for the patients demonstrate examples of these incorrect
statements in virtually every note for all five patients. For example, Patient 1 has numerous
Histo'r}l_f and Physicals, examinations, and review of systems that are id.enticaI between visits and
that not correspond to the treatment plans. In December of 2013, Respondent diagnosed Patient 1

with bronchitis, although her vital signs are no different than previous visits. In April of 2014,

Respondent documented treating Patient 1 with a nebulizer and Zithromax. Three days later he

documented treating her with the same Amedications, but the lung'examination states that her Jungs
are both clear, and that they are positive for wheezes and rales. Again in December of 2015,
Respondent treated Patient 1 with Rocephin (a cephalosporin antibiotic) and Kenalog and a
nehuliz;er, but her lungs were documented as clear on that visit. Typos and formatting' errots are -

continued through Patient 1’s visits for years.

14 :
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44 Between February 2017, and May of 2015, Patient 1 is documented to have suicidal

ideation and require counsellng Respondent did not document any fur ther detaﬂs or treatment of

this medical issue. Respondent lists vettigo and seizure disorder as conditions for Patient 1, but

there are'rlo. details explaining her symptoms or conditions. Respondent documented two

separate visits with Patient 1 on June 30, 2015. At one visit he documents removing moles, and

/

| at the other he documents providing a nebulizer treatment and steroid injections. .

45. . Patient 2’s records state that in August of 2015 he has respiratory symptoms for 4
days. Four days later at a separate visit, he is still noted to be havmg symptoms for 4 days, Yet
in May 18, 2017, Respondent charted that Patient 2.was again having respiratory symptoms for 4
days. Again on May 27, 2017, June 16,2017, June.19, 2017, June 2-%, 2017; July 3, 2017, July 6,
2017, July 22, 2017, July 18, io_17, August 7, 2017, August 15, 2017, dnd August 21,2017, he is

having respiratory symptoms for 4 days.

46.  Respondent diagnosed Patient 2 with pneumonia on or about December 31, 2015, but |

the history and examination and review of systems and vital signs are no different from previous
visit notes. Respondent prescribes antibiotics at most of these appointments, but Patient 2’s

temperature is always docum'ented to be 98.0 degrees.’

47. At most, if not all of these visits with Patient 2, Respondent documented performing -

either trigger point injections, or mole removals. There are no details about the procedures, and '
when interviewed by Board investigators, Patient 2 couid not recall whether he had mole
renlovals performed by Respondent. ‘Respondent documented two separate medical appointments
with Patient 2 on Februaty 10, 2016, but in one of ;che visits he documented treating Patient 2 for
a respiratory illness with a nebulizer, steroid, and Rocephin, and on _the_.oth'er he documented
performing trigger point injections. In January of 2018, Respondent diagnosed Patient 2 with
cellulitis, but he documented that the skin examination was normal.

48. Similarly, Patlent 31is documented to have pneumonia in June of 2017 But
Respondent documented a normal temperature, lung examination heart rate. Between 20 1 6and
2018 Patient 3 received numetous mole removals although her skin was documented as clear

Patrent 3 was documented to be crying and upset at almost every visit during the initial years of

15 :
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treatment, and to receive massage therapy of 45 minutes at almost each visit as well. The history
of presént illness in her notes is virtually the Same for every visit between 2012 and 2018. .
49, | Patient 4’s medical record also contains numerous in‘consistcncie,s.. For exarhple, in
January of 2016, she is documented to have numerous moles removéd, but her skin examination
is documented as clear. Six moles were removed on her face and neck i August of 2016, with a
normai skin examination documented. Respondent documented presctibing Patient 4 with a five-
day course of prednisone between the years of 2014 and 2016. lBe‘t‘ween.Februar.y 0f 2015 and
September of 2018, Respondent documented that Patient 4 should be referred to a neu;'ologist to
rule out mu_ltiple sclerosié. There is no documentatioﬁ during this time of what symptoms may

relate to this medical issue, and there are no notes from a specialist in her records. ‘Throughout

-2016 and 2018, Respondent frequently documented that he was prescribing Zithromax

(azithromycin, a general purpose antibiotic) to Patient 4, but the history and physical are not
altered during these treatment times, and her vital signs d‘o not ever show fex)e_r ot tach_ycafcﬁa.

- 50. Patient 5’s medical recotds also show that she received treatment for're;spiratory |
illness ‘when her lungs are noted to be clear. In several visits Respondent notes that he sent
Patient 5 to. the Emergency Room, but there is no explanétion for why or what the outcome waé.

51. Respondent faiied to provide billing records for Patients 1, 2,3, 4, or 5. He stated'
that all the billing records for these patients v&ere- destroyed in a fire.

.SIXTH CAUSE FOR DISCIPLINE .

(False Statement in Records)

52.  Respondent is subject to disciplinary action under section 2261 and 3527 in that he
entered false information into the medical records of Patients 1,2, 3,4,and 5. The
circumstahces are as follows: _

53. Respohdent’s medical records for Patients 1,2, 3,4, and 5 show that each of the
patients had a temperature of exactly 98.0 degrees Fahreriheit at every visit every time they saw

Respondent over a five-to-seven-year period.> These records consist of hundreds of encéunters

-3 Only one of the five patients ever had any temperature recorded than 98.0 degrees, and
this was only on two occasions when she the note is in a different format and is signed
Respondent’s supervising physician—not Respondent. o '
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compriéing multiple epp.oi11tn1ents for each patient every month. Patients 1,2, 3, 4, and 5 have
the same temperature of 98.0 degrees recorded regardless of whether they are being seen for
bacterial diseases or receiving antibiotics. It is not possible that Respondent was unaware of the |
sameness of each and every temperature recorded for all these several hundred appointments with
his patients. Therefore, he kn'owingly entered, or allowed to be entered a false Vital sign for
patlents in their medical records in violation of BP section 2261,

SEVDNTH CAUSE FOR DISCIPLINE

(Dlshonesty) ‘

54. Respondent is subject to d_isciplinary action under section 3527, 2234, subdivision (e),

! 3502.1', and California Code of Regulations, title 16, section 1399.521. The circumstances are as’

follows:

55. Board investigators subpoenaed Respondent’ records for Patient 1,2,3,4,and 5,
includihg billing recotds for these patients. Respondent previded a response to these subpoenas |
that exeluded billing records for each of these patients. Respondent executed a declaration, under

penalty of petjuty, stating that the billing records for each of these patients was destroyed by a

fire.

56. ‘ On or about Februafy 12, 2019, Respondént attended an interview with Board -
investigators who inquired é.beht the fire that destroyed the records at his clinic in Yuba City on
Del Norte Averiue Respondent told the investigators that the ﬁre'occurred inJ anuery of2016.
He said he beheved it was the ﬁrst or second week of J anua1y 2016 He stated that there are two
rooms in the back of the clinic, including both a bathroom and file room. He stated that the
bathroom fan caught fire and fell down and lit the ﬂ001 on fire, and that_ the storage room where
the charts and billing records are stored were cohnecfed by a fan, the smoke entered the chart

room.

57. Respondent said that only a small portion of the paper charts were-burnt in the chart - -

room, but that the main problem was that the firefighters hosed evetything down in the chart
room with fire retardant, causing them to be “soaked.” As a result of this soaking, the files

developed black mold, which required him to shred them.

17 : :
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58. Respondent’s account of the fire at his clinic was not accurate. The Yuba City Fire
Department has only one teport for a call to setvice at Respondent’s clinic. According to the
Yuba City Fire Department report, the fire occurred at Respondent’s clin’ic‘in April of 2014..
When firefighters arfived, they observed li ght smoke in the struc’iure. A firefighter moved toward
the back of the building checking rooms as he went. He located a small fire on the floor of the
bathroom. He used a water extinguisher to extinguish the fire. Firefighters determined that the
soutce of the fire was a fan that burnt and fell to the ground. The fire on the floor was no more
than three inches high and created a burn spot on the flooring. No paper anywhere in the building
caughtion fire. There was a wastepaper basket containing paper in the bathroom near the burn
spot on the-floor, but the fire did not reach those papers, and they did not burn. The fire was
restricted to the bathroom and did not affect the file room. Firefighters did not spray any: water or
other rhaterial on any documents or papers or any other room than the bathtoom. Firefighters
teported opening the doors to-the adjacent rooms to vent all smoke from them.

59. Respondent committed a dishonest act by falsely reporting to Board investigatots the
time, rrature, and extent of a fire that occurred at his clinic as an excuse for failing to provide the
billing records for Patients 1, 2, 3, 4, and 5.

| EIGHTH CAUSE FOR DISCIPLINE

(General Unprofessional Conduct)

60. ‘Respondent is subject to disciplinary action under sections 3527, and 2234 in that he
has engaged in conduct which breaches the rules or ethical code of the medical profession, or '
conduct which is unbecoming to a member in good standing of the medical profession, and which
demonstrates an unfitness to practice medicine, as more partioularly alleged in paragraphs 13
through 59, above, whlch are hereby incorporated by reference and re-alleged as if fully set forth
herein.

PRAYER

WHEREFORE, Complainant requeststhat a hearing be held on the matters herein alleged,
and that following the hearing, the Physician Assistant Board issue a decision:
/17
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I.  Revoking or suspending Physician's and Surgeon's Certificate Number PA 13023,
issued to Anthony Martin Kelly, P.A.;

2. Ordering Anthony Martin Kelly, P.A., to pay the Physician Assistant Board the
reasonable costs of the investigation and enforcement of this case, pursuant to Business and
Profcssmns Code section 125,3; o

3. = Ifplaced on probation, ordering Anthony Martm Kelly, P.A. to pay the Board the
costs of probation monitoring pursuant to Business and Professions Code section 3527,
subdivision (f); and, |

4. Taking such other and further action as deemed necessary and proper.

DATED: '7%@/3@/{ 29 2@29 7%074/#" f\w 7@r’ .

MAURHEN L. FORSYTH /
Execfitive Officer

‘Physiefan Assistant Board
Department of Consumer Affairs

State of California
Complainant
SA2019101202
13593728.docx
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